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Taxation Laws Amendment Act, 2016  

This article summarises the changes that may have an impact on your personal 

and business financial planning.  
 

Limiting tax benefits associated with the use of trusts (effective 1 March 2017)  

Section 7C was introduced by this Amendment Act to prevent taxpayers from using trust structures to avoid 

estate duty and donations tax. This section will apply in instances where a loan (advance or credit) is made by a 

natural person to a trust where that person is a connected person in relation to that trust. It also includes a loan 

made to a trust by a company – where the loan is made at the instance of a person that is a connected person in 

relation to that trust and that company.  

 

To clarify who a ‘connected person’ is – it will apply in the following instances:  

 
• A loan made by a person (the lender) to a trust where that 

 lender is a beneficiary of the trust, or  

 lender’s spouse, child or any relative to the third degree in relation to the lender, is a beneficiary of that 

trust;  

 
• A loan is made by a company to a trust where 

 a shareholder with at least 20% of the shares of that company or 20% of the voting rights is also a 

beneficiary of the trust, or  

 the spouse, child or relative to the third degree in relation to that shareholder (who holds more than 20% 

of the shares of the company or 20% of the voting rights) is a beneficiary of the trust.  

 
What does Section 7C mean?  

Firstly, the section determines that no deduction, loss or allowance (including a capital allowance) can be 
claimed by the trust in respect of the disposal of the loan by way of a reduction, a waiver or the failure to claim 
payment of the loan. This provision will apply in respect of all loans that exist between connected persons and 
their trusts as described above, irrespective of whether the loan is interest-bearing or not.  
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Secondly, if the trust incurs no interest on this loan or incurs interest at a rate below the official interest rate 
(which is currently 8% per annum). An amount equal to the difference between the actual interest paid by the 
trust and this official rate of interest shall be treated as a donation that is made to that trust by that person. If 
the loan is made by a company to the trust at the instance of more than one connected person in relation to that 
company and trust, the donation will be treated as being done in the same ratio as their shareholding in that 
company during that year of assessment.  
 
Where the lender is a natural person, the R100 000 annual donation exemption contained in Section 56, can be 
applied in respect of this deemed donation. The result is that only loans in excess of R1 250 000 will result in 
donations tax being payable on the deemed interest. Donations tax is paid at a flat rate of 20%.  
 
What is excluded from this provision?  

• A trust that is a public benefit organisation as approved by the Commissioner in terms of Section 30(3);  
 
• A trust that is a small business funding entity approved by the Commissioner in terms of Section 30C;  
 
• A loan that was provided to:  

 the trust by a person with a vested interest in the trust or in return for a vested interest in the trust, and  

 the beneficiaries of the trust hold a vested interest in all the income and assets of the trust, and  

 no beneficiary of the trust can hold or acquire an interest in the trust other than a vested interest in all 

income and assets of that trust, and  

 the vested interest of each beneficiary is determined solely by reference to and in proportion to the 

assets, services or funding contributed by that beneficiary to that trust, and  

 none of the vested interests held is subject to a discretionary power of the trustees,  

 

• A trust that is a ‘special trust’ as defined (that is, set up for minors or disabled persons);  
 
• A loan that was wholly or partly used to fund the acquisition of a property used as a primary residence by that  
   person or that person’s spouse and the loan relates to part of that loan that funded the acquisition of the  
   property; 
 
• A loan that is an affected transaction as defined in Section 31(1) of the Income Tax Act (ITA);  
 
• A loan that was provided to the trust in terms of an arrangement that is a Sharia Law compliant finance  
   arrangement as contemplated in Section 24JA, had the trust been a bank; and  
 
• A loan that is subject to the provisions of Section 64E(4).  

 
When and on which loans will it apply?  

The proposed effective date for this section is 1 March 2017 and it will apply in respect of any amount that is 

owed by the trust before, on or after this date. 
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